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A Bit of Background on ASCT’s Site Plan

_____________________________________________________________________________________ O

DATE ACTION
May 22, 2018 ASCI submitted Site Plan Application

*At some point soon thereafter, the Planning & Development Director (“Director”) transferred the matter

to the Planning Commission.
July 2, 2018 ASCI submitted Supplemental Information to Site Plan Application

July 12, 2018 Public Hearing

*During the latter half of the hearing on July 12, 2018, many in opposition to the site plan were given an
opportunity to speak and provide information regarding their position. ASCI, however, was not provided
an opportunity to respond to those comments at the end of the hearing, despite requesting the
opportunity for such rebuttal when the hearing began.

July 17, 2018 Letter from Planning Department (stating may submit additional information up to August 10, 2018 and
setting hearing for August 23, 2018)

July 27, 2018 Letter from Planning Department (changing process that no additional information will be accepted,
except as requested by the Planning Commission)

August 23, 2018 Meeting held to set Hearing for October 3, 2018

October 1, 2018 Offer of Proof Submitted by ASCI, which included a substantial amount of evidence that effectively
rebutted all points that were raised in the latter part of the July 12 public hearing,.

October 3, 2018 Public Hearing on Final Decision

October 9, 2018 The Planning Commission then entered its Findings of Fact, Conclusions of Law and Order Denying
Request for Approval of a Site Plan for Lone Tree Cree Quarry.

(0[u 0o oW [ P10y 8 ASCI filed its Administrative Appeal

L0y el i ASCI filed its Petition for Judicial Review with the First Judicial District Court in Laramie County



Can the Laramie County LLand Use Regulations (Regulations) and Wyoming Statutes be interpreted in such a way as to
provide that the Planning Commission’s decision on a Site Plan constitutes a final agency action subject to judicial review,
thereby bypassing a Board decision or precluding its review? The Planning Commission concluded it could with no analysis or legal
suppott in doing so. See Planning Conmuission’s Order at 30.

Or

Is a reasonable interpretation of the Regulations and Wyoming Statutes such that the Board must make the
decision to approve or deny the Site Plan?

The controlling provision of the Regulations is the starting point in consideting what action is required in reviewing and
deciding upon a site plan. Section 2-2-133(d)(iv) states:

Site plans will be reviewed by the Director. Site plans in the re%ﬂatory area of the County may require public
hearing before the Planning Commission if the Planning and Development Director determines that the
impacts of the proposed use will significantly impact surrounding properties.

No further procedure is set forth in the Site Plan Section regarding proper procedure as to who actually ultimately
decides whether to approve or deny a site plan. As a result, the Board must interpret this Frovision by teading all
portions of the Regulations together and considering every word, clause and sentence so that no part will be inoperative
ot supetfluous. The Board is guided by the full text of the Regulations, paying attention to its internal structure and the
functional relation between the parts and the whole. Further, the Board must look to the underlying Wyoming Statutes
providing for the authority and duties of the Planning Commission.

THE CORRECT ANSWER: Applying the rules governing the interpretation of Regulations and Wyoming
Statutes, the Regulations and Wyoming Statutes in this matter require the Board to make a decision on the Site
Plan before judicial review is allowed.




S g T — __

Swift v. Sublette Cty. Bd. of Cty. Comm'rs, 2002 WY 32, € 7, 40 P.3d 1235, 1237 (Wyo. 2002) (“After a public hearing . . .,
the Planning and Zoning Commission recommended that the Board approve the conditional use permit. The Board
subsequently approved the permit on a two-one vote. Appellants petitioned for review of the Board's decision with the
district court, which certified the dispute to us pursuant to W.R.A.P. 12.09.”); Wilson Advisory Comm. v. Bd. of Cty.
Comm'rs, 2012 WY 163, 9 31, 292 P.3d 855, 863 0. 2012) (petition of a board decision to district court after planning
commission conducted public hearing and made recommendations).

o A court applies its rules for interpreting statutory language to the interpretation of the rules and regulations of an
administrative agency.

o  Administrative rules and regulations have the force and effect of law; and an administrative agency must follow its own rules
and regulations or face reversal of its action.

Seherr-Thoss v. Teton Cty. Bd. of Cty. Comm'rs, 2014 WY 82, €19, 329 P.3d 936, 945 (Wyo. 2014)

e When interpreting a statute, a court seeks the drafter’s intent as reflected in the plain and ordinary meaning of the words used
in the statute.

*  Where legislative intent is discernible a court should give effect to the most likely, most reasonable, interpretation of the
statute, given its design and purpose.

o A court therefore construes each statutory provision i pari materia, giving effect to every word, clause, and sentence according
to their arrangement and connection. To ascertain the meaning of a given law, a court also considers all statutes relating to the
same subject or having the same general purpose and strives to interpret them harmoniously.

* A court is guided by the full text of regulation, paying attention to its internal structure and the functional relation between
the parts and the whole.

*  Finally, a court must avoid an interpretation that produces an absurd result.

*In pari Materia is a Latin phrase that essentially means that similar provisions of statutes, rules and regulations may be construed
together, so that inconsistencies in one statute may be resolyed by looking at another statute on the same subject. See Black's Law
Dictionary (10th ed. 2014).
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Section 2-2-133(d)(iv)

_______________ S @ S

iv. Site plans will be reviewed by the Director. Site plans in the regulatory
area of the County may require public hearing before the Planning
Commission if the Planning and Development Director determines that

the impacts of the proposed use will significantly impact surrounding
properties.

What does Section 2-2-133(d)(iv) set forth?

-Nothing about the Director making a final decision or the

reviewability of the Director’s action.

-Nothing about what transpires after the Planning Commission

holds a public hearing.

-Nothing about the Planning Commission making a final

agency decision or even having authority to do so.

-Nothing about the review of a Planning Commuission decision.
As a result, assessment of additional sections of the Regulations is required
to interpret Section 2-2-133(d)(1v).
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Looking to other sections of the Regulations

Interpreting Section 2-2-133(d)(1v) requires the Board to review the
Regulations as a whole. A few sections in the Regulations requiring
BOCC action that ought to be considered include the following:

° Section 1-2-100 Board Approval Process

o Section 2-1-100 ez seg. Subdividing I.and

° Section 2-2-100 ez seq. Ovetlay Districts

o Section 2-2-125 ef seq. Large Wind Energy Systems




Section 1-2-100 Board Approval Process

CHAPTER 2 APPROVAL AND PUBLIC HEARING PROCESS

In ea the districts in this ulalbn there are uses which may be
the Board, accord fic procedures. The Boaut shall
eonsider apg Ibations for such uses al its next B(

IS e dild =U J1E d L =ure ui
is no departure from |hg lngp_; of mls regulation. gtblic nglﬂlgtpg of the
hearing shall conform to the notice requirements of this regulation.

a. Findings Necessary

Before any application for a Board Approval can be granted, the Board
shall find:

i. The proposed use is ed b | sed
location and in conformance with all applicable development
standards.

ii. The proposed use is in general conformance with all other applicable
policies adopted by Laramie Counly.

iii. There is no defined negative impactto the community.

These findings shall be documented in the minutes of the Board meeting.

Any conditions placed on approval shall to the a riale code or
cies u which the conditions are based. All disa Is shall

reference the code section on which di roval is based. All findi

shall be recorded with the Laramie County 'aerk"s Office in the form of a

resolution by the Board.




Section 2-1-100 et Seq. - Subdividing Land

2-1-100

The preliminary development plan is the basis for a development agreement.
A development agreement may be required to resolve any land use issues
raised during review of the preliminary development plan. The development

agreement, if required, shall be submitted with the subdivision permit
application.

a. Requirement

A preliminary development plan is required prior to all applications for a
subdivision permil. A preliminary development plan is notrequired for
land divisions for which no subdivision permit is required per Slale statute.

A pre-application meeting with the Planning and Development Office is
required prior to submission of a preliminary development plan.




Section 2-1-100 et Seq. - Subdividing Land

c. Application Requirements

The owner shall submit the necessary documents as outlined in this
section. The Planning and Development Office may require additional
information as necessary to support the application. Atsubmittal, the
owner or agent shall remit to the Development Office a nonrefundable
application fee for services in connection with the review and processing
of the preliminary development plan

Scheduling

The preliminary development plan application and all supplemental
information shall be placed on the first reqularly scheduled Planning
Commission meeting not less than twenty (20) days and no more than
thirty (30) days after the application has been filed and accepted with the
Planning and Development Office.

Notification Requirements

Yy e L {
detailing the time and date of the Planning Commi meeting shall be
posted in accordance with these regulations.

Evaluation




Section 2-1-100 et Seq. - Subdividing Land

g. Responsibility of Presentation

Itis a requirement of the Planning Commission that the owner or agent be
present at all scheduled meetings to present the preliminary development
plan. Absence of a representative shall result in the withdrawal of the
action. The owner or agent may request, in writing, a postponement of the
public hearing.

h. Planning Commission Process

The Planning Commission gggl hold a public hearing to review the

reliminary development plan. The Planning Commission shall make
lo the owner for any additions or changes to be made lo
the plan prior to the submissiorl of Iho subdivision rrnit and Iu

ma a Iis; o[ oomnls ;o mp_ g wnhln seven (7} working days of
the final Planning Commission Review.

When a preliminary development plan is required and the owner intends to
apply for an exemption for the requirement to submit a plal, the Planning
Commission must make findings to support said exemption.

i. Stipulation of Review

Review of the preliminary development plan shall not constitute approval

to subdivide or d the land in question and creates no vesting of the
imﬁnw




Section 2-1-101 - Subdividing Land
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Section 2-1-101(h) - Subdividing Land

subdivision permit application shall occur within forty-five (45) days from
receipt of the report of the Planning Commission pursuant to W.S. 18-5-
8. Those plats one mile of any incorporated city or town limits

shall be reviewed and acted on by the city or town with jurisdiction.
Applications requiring town or city approval should be processed

concurrently with County applications.




Section 2-2-100

2-2-100 OVERLAY DISTRICTS

Within the County, there are areas that ma ire alternalive standards lo
meet the community's goals for development, redevelopment, or natural

resource protection. The designation of overlay districts is intended to

Overlay Districts

gasem axistlp_g astablished uses until new development or redevelopment
- : ; signate overlay districts in specific
areas if the following reqdraments are mel:

a. The overlay districtis located within the boundaries of an adopted sub-
area plan.

in this regulation.

notice for the Board hearing shall be published in accordance with these
regulations.

published in accordance with notice requirements for a zone change listed

tice for the hearing shall be




Section 2-2-125(d). - Large Wind Energy Systems

site plan will be addressed. &gﬂggls shal provide leas of all
FAA Form 7460 submissions to any airport authority that could be

affected by the application when such forms are tendered to the FAA
for approval.




Section 2-2-125(e). - Large Wind Energy Systems

mit shall be issued by the

Administrator without he applicant shall
provide a complete application in accordance with the requirements of the
pre-application meeling. Failure to do so shall result in a denial of the
application. Upon submittal of the site plan, Laramie County Development
Office staff shall have 5 (five) business days to determine if the site plan is
complete. Al the end of that period, if no letter has been issued to the
applicant, the application will be automatically determined to be complete.
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Critical law confirming that the Board must decide a site plan

LIMITED STATUTORY AUTHORITY OF PLANNING AND ZONING COMMISSION
In relation to the duties of a Planning and Zoning Commission, Wyo. Stat. Ann. § 18-5-202(c) provides:

(c) The planning and zoning commission shall prepare recommendations to effectuate the
planmng and zoning purposes and certify its recommendations to the board of county
commissioners. Before adopting the recommendations the boatd shall hold at least one (1) public
hearing. Notice of the time and place of hearing shall be given by one (1) publication in a newspaper
of general circulation in the county at least fourteen (14) days before the date of the heating. After
public hearing has been held, the boatd shall vote upon the adoption of the planning or zoning
recommendation. No plfmnmcr or zoning recommendation shall be adopted unless a majority of the

board votes in favor thereof.

Accordingly, the Wyoming Statutes gz/y give authority to a planning and zoning commission to make
RECOMMENDATIONS and CERTIFY ITS RECOMMENDATIONS to a board of county

commissioners.

Therefore, the Planning and Zoning Commission does nothave statutory authority to make a final
agency decision on a site plan application.

Wyoming Statutory Law
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SITE PLAN APPROVAL IS DE FACTO ZONING

Laramie County has taken the position that a site plan pursuant to LCLUR § 2-2-133 must be approved for new
development. If a site plan is not approved, the development cannot occut.

Wyo. Stat. § 18-5-203 governs the process required to locate buildings or use land within a zoning resolution:

It is unlawful to locate, erect, consttuct, reconstruct, enlarge, change, maintain or use any building or use any land within
any atea included in a zoning resolution [LCLUR] without first obtaining a zoning certificate [site plan] from the board
of county commissioners ot its designee [Planning Director and Planning Commission] and no zoning certificate [site
plan] shall be issued unless the plans for the proposed building, structure or use fully comply with the zoning regulations
[LCLUR] then in effect. The board of county commissioners or its designee [Planning Director and Planning
Commission] shall act promptly upon any application filed with it and shall grant certificates [site plan] when the
proposed construction ot use complies with the requirements of the zoning resolution [LCLUR]. If it denies the
application [site plan], the board or its designee [Planning Director and Planning Commission] shall specify the reasons
for the denial. Any applicant desiring to appeal shall appeal to the board of county commissioners. The decision of the
boatd of county commissionets may be reviewed by the district court and by the supreme court upon appeal in the
same manner as provided in W.S. 15-1-609, for review of decisions of boards of adjustment.

Here, Laramie County has interpreted LCLUR § 2-2-133 Site Plans to requite approval or disapproval of a site plan
application by the Planning and Development Director or the Planning Commission ptiot to any new development.

Pursuant to Wy

b ¢ the

o. Stat. Ann. § 18-5-203, an appeal from a de

e s e s, s e

f 1 10t tO T

of a site plan application must come

by a distric




The Board has jurisdiction and must to make a decision on ASCI’s Site

Plan before judicial review can be conducted.




 Section 1-2-102(b)’s use of the conjunction “and” requires a decision be
made by both the Planning Commission and the Board regarding a site
plan prior to an appeal to the District Court.

» The Wyoming Supreme Court has made clear that the word “and” with regards to
statutory interpretation, which applies to interpretation of regulations means “and.”
Wilson Advisory Comm. v. Bd. of Cty. Comm'rs, 2012 WY 163, 1 43, 292 P.3d 855,
867 (Wyo. 20121)}.

» When interpreting statutes and regulations, the word “and” is conjunctive.

» Per the Wyoming Supreme Court, Webster’s dictionary recognizes that the word
“and” is “used in logic as a sentential connective that forms a complex sentence
which is true only i%both constituent sentences are true.” Webster's New Collegiate
Dictionary 43 (1977) (emphasis added).

» Any other interpretation would improperly involve reglacing the word “and” with
“or.” See In Interest of JB, 2017 WY 26, 113, 390 P.3d 357, 360 (Wyo. 2017)
(interpreting the use of “or” in controlling statute).

o AttemI?ting to read the word “or” into the rule would be clear error. See Town o
Pine B uéﬁ‘s v. Eisele, 2017 WY 117, 1 20, 403 P.3d 126, 130 (Wyo. 2017) (reiterating
that reading words into a statute is improper).




The Board has jurisdiction and must make a decision on ASCI’s Site
Plan before judicial review can be conducted.

O

(4) Site Plan Standards:

A. Site Plan Standards Generally. The Board and Commission shall approve
site plans meeting the basic site plan standards and the special site plan
standards, if applicable. The Board and Commission shall deny approval to
any site plan not meeting the standards.

(5) Conditions: The Board and Commission, in approving site plans, may impose such
conditions, safeguards and restrictions upon the physical development of the site
as deemed necessary to secure compliance with the approval standards of this
section. Such conditions shall be limited to matters directly related to impacts of
the proposed use and shall be proporticnal to the impacts.

(6) Effect of Approval: No structure or land use requiring site plan approval shall be
commenced until the Planning & Zoning Commission and Board of County
Commissioners has the site in accordance with this section.




Conclusion

e Pursuant to the Laramie County Land Use Regulations and
Wyoming Statutes on planning and zoning:

0 The Planning and Zoning Commission cannot make a final agency

decision and may only make recommendations for the Board’s
consideration.

o As such, the Board of Laramie County Commissioners must make a
decision on ASCI’s Site Plan Application prior to judicial review.

o Amending the Regulations regarding sites plans, specifically Section
2-2-133, 1s not necessary if the Board correctly interprets that
section.




